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STATEMENT OF THE CASE

Calvin Hibbard brought suit in January, 1932, claim-

ing disability benefits under a war risk term insurance

contract which lapsed April 30, 19 19. The complaint



(R. 11-14) alleged total permanent disability on March

18, 1919, and the answer (R. 15-16) joined issue in this

allegation.

It was stipulated (R. 50) that during service in the

United States army extending from April 27, 1918, to

March 18, 19 19, plaintiff was issued a contract of in-

surance in the sum of $10,000 on which premiums were

paid during service and under which protection con-

tinued to April 30, 19 19; that claim for disability bene-

fits had been filed April 26, 1931, and denied January

5, 1932, and that plaintiiT was a resident of Idaho when

suit was brought.

In his petition (R. 13) plaintiff alleged disability as

the result of various conditions including exposure,

wounds, arthritis, ulcers of the stomach and intestines,

shell shock, general weakness and nervousness, but at

the trial before a jury on September 28, 1934 (R. 50)

relied upon "stomach trouble and so forth" and "gun-

shot wounds" as constituting the requisite disability,

stating "I am not claiming any disability by reason of

these other special diseases" (R. 51).

It appears from army records offered in evidence by

plaintiff that after medical observation for more than

a month immediately preceding his discharge, disability

estimated at 10% as the result of arthritis antedating ser-

vice, was recorded by the doctors and other conditions

deemed non-disabling were also noted. At that time

disability from stomach trouble was neither claimed nor



found (R.73), nor was mention of any such condition

made upon an application for compensation executed by

the plaintiff on March 20, 191 9 (R. 86) although record-

ed as secondary condition upon an application for voca-

tional training dated May i, 19 19 (R. 89).

There was lay testimony that after service the former

insured had pains in his stomach and very frequent at-

tacks of vomiting in the day time and at night; that

intervals between such attacks were seldom more than

three days and that the condition existed from the Fall

of 19 1 8 to the date of trial, but within a week after dis-

charge the former insured resumed his pre-war employ-

ment with the Pacific and Idaho Northern Railroad,

and thereafter was employed as follows

:

March 25, to September 10, 1919, extra man for

the Pacific and Idaho Northern Railroad;

(R. 84-85)

September, 1919 to April, 1921, partner with his

father in a grocery store; (R. 86)

In the Spring of 1921, raising chickens; (R. 76)

From June, 1921 to June, 1923, in vocational

training; (R. 96) (R. 97)
From July, 1923 to August, 1925, train loader for

the Pacific Coast Coal Company; (R. 104)

August, 1925 to January, 1929, an employee of

the Pacific and Idaho Northern Railroad, as con-

ductor, brakeman, fireman and shop helper;

(R. 78-79)

From January, 1929 to the date of trial, as owner

of a 28 J4 -acre farm. (R. 81).
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PlaintifF estimated that he missed at least one-third of

the time from work and testified that he was assisted by

others (R. 80.) He testified further: "While I was

working on the P. & I. N. Railroad, I supported my wife

and children from my earnings on the railroad but my
sister helped me some" (R. 96).

Plaintiff's one medical witness testified that he thought

he first became acquainted with the plaintiff "about

four or five years ago" and that he had seen him again

"about four months ago" (R. 132). Upon his first ex-

amination of plaintiff "about four or five years ago"

(R. 132) (presumably about 1929) he made a diagnosis

of "acute ulcer." His diagnosis "based on the first

X-ray * * ^ three or four months ago was chronic ulcer"

(R. 137). An examination of plaintiff in August, 1923

by the physician for the Pacific Coast Coal Company

disclosed no disabilities and the notation was made,

"physical condition good" (R. 208). A general phys-

ical examination by a Government physician in February,

1923 (R. 215) disclosed no stomach trouble although

reports of examination by Government physicians in

1928 (R. 213-214), in 1931 (R. 188; 191-192) and in

1933 (R. 189-190) disclose complaints and findings of a

stomach disorder without definite evidence of ulcers.

A detailed summary of the evidence is set forth here-

after at pages 16 to 24.

During the course of the trial plaintiff's expert wit-

ness was permitted, in answer to a long hypothetical



question and over timely objection and exception, to

express an opinion that plaintiff was totally permanent-

ly disabled in March 19 19 (R. 163), and over objec-

tion and exception, plaintiff w^as permitted to testify

that the reason he made no claim for insurance prior

to 193 1 was that he did not know the meaning of total

permanent disability. (R. 82-83.)

At the close of all the evidence defendant moved for

a directed verdict on the ground that there was no sub-

stantial evidence of total permanent disability within

the life of the policy, and to the denial of said motion

an exception was duly noted. (R. 220.) Thereafter,

Verdict (R. 18) and Judgment (R. 19-20) were entered

for the plaintiff.^ Defendant's Petition for Appeal

(R. 21) and Assignment of Errors (R. 22-43) ^^^^

duly filed and appeal allowed. (R. 44.)

QUESTIONS PRESENTED

I.

Whether the Court erred in permitting plaintiff's

expert witness to express an opinion over timely ob-

^After the entry of judgment, the plaintiff, Calvin

Hibbard, died and the present appellees were substitut-

ed as parties plaintiff. For convenience the parties are

referred to herein as plaintiff and defendant according

to their designation at the trial.
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jection and exception that plaintiff was totally perman-

ently disabled in March 19 19.

II.

Whether there was any substantial evidence that

plaintiff became totally permanently disabled on

March 18, 1919.

ASSIGNMENT OF ERRORS

The foregoing questions are raised by defendant's

assignment of errors Nos. I, III and IV, as follows:

I.

The Court erred in denying defendant's Motion

for Directed Verdict at the conclusion of all the evi-

dence submitted in the case, which said motion was

as follows

:

MR. CASTERLIN: Comes now the defendant

at the close of all of the evidence submitted in this

case on the part of the plaintiff and defendant, both

parties having rested, and moves the Court for an

order directing the jury to bring in a verdict in this

action against the plaintiff and in favor of the de-

fendant on the ground and for the reason that the

evidence in this case wholly fails to establish that the

defendant was totally and permanently or totally

or permanently disabled during the effective dates

of the war risk insurance policy on which this action

is predicated or at any time whatever. For the

further reason that the evidence in this case con-«

clusively shows that the plaintiff continuously fol-



II

lowed a substantially gainful occupation from

March 25, 19 19 to January 1929.

THE COURT: Motion denied.

MR. CASTERLIN: May we have an exception

please.?

THE COURT: Yes. (R. 23)

III.

That the evidence is insufficient to support the

verdict in that the evidence wholly fails to establish

that the plaintiif was or became permanently and

totally disabled while his war risk insurance contract

was in full force and eftect or at all or at any time

whatsoever. (R. 24-25).

IV.

The Court erred in overruling defendant's objec-

tion to the testimony of Doctor W. H. Marshall, as

follows:

Q. (Facts assumed (R. 25-38) omitted here.)

* * * Nov/ then, assuming those facts, I will ask you

if you have an opinion as to whether or not within

the definition used, whether he was totally and per-

manently disabled at the time of his discharge from

the army .

MR. CASTERLIN: To which question we re-

new our objection, that it invades the province of

the jury, and it does not contain a concise statement

of the facts, and it asks this witness to weigh con-

flicting evidence.

THE COURT: Overruled.

MR. CASTERLIN: Exception.

A. Yes, I have an opinion.
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Q. What is that opinion?

A. With all these symptoms, regardless of how
much work he did, the symptoms of his vomiting,

and the fact he did vomit so much, I think that the

man was totally disabled,—when did you ask

about,

Q. When he was discharged from the army in

March, 1919.

A. Yes, sir.

MR. CASTERLIN: We object to counsel sug-

gesting to this witness the time of total and perman-

ent disability.

THE COURT: He asked this witness, Was he

totally and permanently disabled at that time.^^

MR. CASTERLIN: We object to it as leading

and suggestive.

THE COURT: You stated the time.^

MR. WORTHWINE: Yes.

THE COURT: Now, then, you ask was he at

that time totally and permanently disabled, as of

March, 1919, assuming the facts he has related to

the doctor here.

MR. CASTERLIN: And we object as being lead-

ing and suggestive.

THE COURT: Overruled.

MR. CASTERLIN: Exception.

THE COURT: Yes. (R. 25-40).

PERTINENT STATUTES AND REGULATIONS

The contract sued upon was issued pursuant to the

provisions of the War Risk Insurance Act and insured

against death or total permanent disability (40 Stat. 409).
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Section 13 of the War Risk Insurance Act (40 Stat.

555) provided that the Director of the Bureau of War
Risk Insurance

—

shall administer, execute, and enforce the provisions

of this act, and for that purpose have full power

and authority to make rules and regulations not

inconsistent with the provisions of this Act neces-

sary or appropriate to carry out its purposes, * * *.

Pursuant to this authority there was promulgated on

March 9, 19 18, Treasury Decision No. 20, reading in

part:

Any impairment of mind or body which renders

it impossible for the disabled person to follow con-

tinuously any substantially gainful occupation shall

be deemed, * * * to be total disability.

Total disability shall be deemed to be permanent

whenever it is founded upon conditions which ren-

der it reasonably certain tliat it will continue

throughout the life of the person suffering from it.

•7^ •7V'

POINTS AND AUTHORITIES

I.

The Court erred in permitting plaintiflf's expert wit-

ness to express an opinion that plaintiff was permanently

totally disabled in March, 19 19.

United States v. Spaulding, 293 U.S. 498
United States v. White, 77 F. (2d) 757
(CCA. 9th)
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United States v. Stephens, 73 F. (2d) 695
(CCA. 9th)

United States v. Sullivan, 74 F. (2d) 799
(CCA. 9th)

United States v. Sampson (CCA. 9th)

decided August 12, 1935

Harris v. United States, 70 F. (2d) 889

(CCA. 4th)

Hamilton v. United States, 73 F. (2d) 357
(CCA. 5th)

II.

There was no substantial evidence that plaintiff be-

came totally permanently disabled on March 18, 1919-

Lumbra v. United States, 290 U.S. 551

United States v. Spaulding, 293 U.S. 498
Penna. R. Co. v. Chamberlain, 288 U.S. 333
Miller v. United States, 294 U.S. 435
United States v. Hansen, 70 F. (2d) 230

(CCA. 9th) (Cert. den. 293 U.S. 604)

United States v. McCreary, 61 F. (2d) 804

(CCA. 9th)

United States v. Kims, 61 F. (2d) 644

(CCA. 9th)

United States v. Hainer, 61 F. (2d) 581

(CCA. 9th)

United States v. Ba\er, 73 F. (2d) 691

(CCA. 9th)

Valbo V. United States, 64 F. (2d) 948

(CCA. 9th) Aff. 291 U.S. 646

United States v. Horn, 73 F. (2d) 770

(CCA. 4th)
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United States v. Mclver, 77 F. (2d) 208

(CCA. 4th)

Vuc\ett V. United States, 70 F. (2d) 895
(CCA. 5th), certiorari denied, 293 U.S. 555

United States v. Hodges^ 74 F. (2d) 617

(CCA. 6th)

United States v. Hill, 62 F. (2d) 1022

(CCA. 8th)

Eggen V. United States, 58 F. (2d) 616

(CCA. 8th)

United States v. Rentfrow, 60 F. (2nd) 488

(CCA. loth)

United States v. Bowman, 73 F. (2d) 716

(CCA. loth)

Roberts v. United States, 57 F. (2d) 514.

(CCA. loth)

ARGUMENT

I.

THE COURT ERRED IN PERMITTING
THE PLAINTIFF'S EXPERT WITNESS TO
EXPRESS AN OPINION OVER TIMELY OB-

JECTION AND EXCEPTION THAT PLAIN-
TIFF WAS TOTALLY PERMANENTLY DIS-

ABLED IN MARCH, 1 919.

The prejudicial error in the admission of this testi-

mony of plaintiffs expert witness is apparent. (See list of

cases under Point I, Points and Authorities).

II.

THERE WAS NO SUBSTANTIAL EVI-
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DENCE THAT PLAINTIFF BECAME TO-

TALLY PERMANENTLY DISABLED ON
MARCH i8, 1919.

Review of the record will reveal not only an absence

of any substantial evidence that within the life of his

policy plaintiff was afflicted with a total permanent dis-

ability, but will also reveal that for more than ten years

plaintiff pursued substantially gainful occupations un-

der conditions which completely refute total permanent

disability prior thereto.

SUMMARY OF THE EVIDENCE

At the time of joining the Army on April 27, 191 8,

plaintiff was twenty-nine years of age, married, had

had a fifth grade education and was a locomotive en-

gineer by occupation. (R. 68.) Testimony that he was

in good health at that time was substantially corrob-

orated by the medical examination for enlistment, the

report of which lists no disability except left varicocele.

(R. 71.) Plaintiff testified that he continued in good

health until shortly after he arrived in France in July,

19 1 8, at which time he began to have pain in his stom-

ach, which would get up around his heart, and that about

that time he commenced having spells of vomiting al-

most every day and sometimes several times in one day.

He testified that these spells occurred in the night as

well as in the day time ; that the longest interval between

spells was about three days, and that this condition had
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continued to the time of the trial. (R. 68-69.) Other

lay witnesses for plaintiff testified to repeated spells of

vomiting at various times throughout the years since

plaintiff's discharge from service. (R. 125, 126.)

On August 15, 19 1 8, plaintiff was hospitalized for

pleurisy, acute, but returned to duty on August 19,

19 1 8. At this time he gave a history of sour stomach

and vomiting. (R. 72.) On September 26, 191 8, he

received shrapnel wounds in the thigh and through the

side of the face and base of the tongue, for which he

was given appropriate medical treatment. (R. 73.) From

January 22 to February 26, 19 19, he was under observa-

tion of the Disability Board, at which time it was found

that he was suffering from (i) arthritis of the hip, caus-

ed, according to plaintiff's own statement, by an injury

in 1908, (2) shrapnel wound under angle of left jaw,

(3) shrapnel wound left thigh, (4) scar over cricoid

cartilage. Plaintiff was thereupon ordered discharged

as ten per cent disabled because of arthritis. Nos. 2, 3,

and 4 were found to be not disqualifying. No mention

was made in this report of any stomach disability (R.

73), and in an application for compensation dated March

20, 1 9 19, he claimed as his disabilities, shrapnel wound

left jaw and thigh, and weak leg due to dislocated hip,

but made no mention of his alleged stomach trouble.

(R. 86.) He did mention his stomach disability in an

application for vocational training dated May i, 191 9, but

he placed it as secondary, listing as his chief trouble the

dislocated hip, and he stated in that application that all
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his disabilities combined did not incapacitate him to the

extent that he could not follow his then present occu-

pation of locomotive engineer and railroad shop worker.

(R. 89.) The shrapnel wounds in face and thigh did

not prevent him in "any degree" from performing his

duties as a railroad engineer. (R. 84.)

Being officially discharged at Ft. Douglas, Utah, on

March 18, 19 19 (R. 50), plaintiff returned direcdy to

his prewar occupation and commenced working for the

Pacific and Idaho Northern Railroad at Weiser, Idaho,

on March 25, 1918. (R. 84.) He worked 79 hours dur-

ing the last six days of March; 384 hours in April; 39
hours in May; 230 hours in June; possibly lost as much

as four days in July; lost no time in August, and quit

about September 10. (R. 84-85.) At the trial he could

not state what, if any, portion of the time lost from work

was due to sickness. (R. 84.) It appears, however, that

he was an extra employee, reporting for work only upon

call and that he was not called every day. (R. 58.)

Though plaintiff testified that he quit work on Sep-

tember 10, 1 9 19, because of illness (R. 85), before the

end of that month he had moved from Weiser, Idaho, to

Sandy, Utah, and opened a grocery store which he oper-

ated in partnership with his father until about April,

192 1. (R. 86.) Plaintiff and his wife testified that he

worked in the store only part of each day, but it appears

that his income from the business was sufficient to sup-

port himself and his wife and child. (R. 87.)
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Upon leaving the store in the Spring of 1921, plaintiff

entered the chicken business but abandoned that within

a few weeks to take up vocational training (R. 76) in

which he continued from June, 1921 to June, 1923.

(R. 96.) This training consisted of about ten months'

of lathe work, and a little more than a year in salesman-

ship. Plaintiflf testified that he missed thirty days because

of illness during the first year (R. 77) and about half

a day a month during the next year (R. 93) except for

the last two months, during which time he was too sick

to do any work. (R. 92.)

From about July i, 1923, to about August, 1925, plain-

tiff was employed at Newcastle, Washington, loading

coal on trains, working eight hours daily for $4.75 per

day. (R. 104.) He testified that this was light work,

consisting of pulling a lever to release coal into cars as

they passed under a chute, or braking the cars as they

passed through the bunkers. However, it was the work

of a regular full-time employee, and the company had

to have a man to do it. (R. 94.) Plaintiff could not re-

member how much time he missed on this job, but esti-

mated it to be about one-third. He stated that generally

when he was absent the foreman would make out his

record for full time. He also testified that he did not

do all the work he was supposed to do and that his co-

employees assisted him. (R. 78.) However, another wit-

ness for plaintiff stated that the work was so arranged

that each man had to do his share (R. 114), and that
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plaintiff missed work only by going home about an

hour early, once or twice in about every three or four

weeks. (R. ii6.)

Plaintiff testified that he left this job in Washington

on account of excessive vomiting (R. 78), but during this

same month, that is, August, 1925, he re-entered the

employment of the Pacific and Idaho Northern Railroad,

at Weiser, Idaho (R. 94), where he remained until Jan-

uary, 1929, performing whatever work was available,

which included the duties of conductor, fireman, brake-

man, and shop helper. (R. 78-79.) Apparendy he per-

formed the duties of shop helper without assistance, but

he and some of his other witnesses testified that he had

assistance with his work as brakeman (R. 79), fireman

(R. 62, 79), and conductor. (R. 56, 80.) At least part

of this alleged assistance was done by subordinate em-

ployees whose duty it was to assist and take orders from

the plaintiff (R. 1 21-122), and the assistance received as

brakeman was only in connection with the handling of

extra heavy articles of freight. (R. 59, 120.) Plaintiff

estimated that during these years he missed about one-

third of the time on account of sickness (R. 80) but,

though there was some testimony that plaintiff's sister,

had helped him financially (R. 96, 131), he stated that

he earned enough to support himself and family. (R. 96.)

In January, 1929, the plaintiff moved to a 28-acre farm

upon which he lived until the time of trial. This ranch

consisted of eleven acres of alfalfa, and the remainder
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in pasture except that during two seasons grain was pro-

duced on about four acres and that a small plot was used

to raise garden (R. 8i.) Plaintiff did no plowing on

this ranch but he helped with the irrigating, loading of

hay and grain, and gardening, and did the mowing of

the hay. (R. 81-82, 175-176, 180.) In the Spring of 1933,

when he left this farm for three days to report to the Vet-

erans Administration Hospital for examination, he

claimed and was paid $2 per day as the value of the time

lost on this trip. He stated that to be the cost of hiring

done the work which he himself did when he was at

home. (R. 98-99.)

The entire work record as heretofore set forth was

substantially corroborated by written statements signed

by plaintiff on January 25, 1931 (R. 104-105) and on

March 10, 1933. (R. 97.)

Plaintifr testified that he has taken soda to get tem-

porary relief from his condition; that during the sum-

mer of 19 1
9 he consulted Dr. Connant (R. 74); that

he consulted Dr. Nelson in Washington (R. 81); and

that he was in the Holy Cross Hospital for eighteen days

in 1 92 1. (R. 104.) However, the nature and extent of

treatment, if any, received from these doctors is not in

evidence, and there was no other report of either exam-

ination or treatment until February 21, 1923, upon

which date a complete physical examination revealed

hernia, inguinal, indirect, incomplete, bilateral; wound,

gunshot, face and left thigh, varicocele, large, left; ci-
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catrix scar on neck; scar of the face and left thigh; hy-

permia of the vocal chords; adhesions, peritoneal, with

stasis. (R. 215.) Though at that time his chief com-

plaint was of his stomach, he gave no history of vomiting

continuously (R. 216), and there were no stomach ulcers

or colitis. (R. 217.) In the opinion of one of the examin-

ing doctors he was at that time able to follow a substan-

tially gainful occupation. (R. 215.)

Upon entering the employment of the Pacific Coast

Coal Company in August, 1923, he was given a physical

examination and found to be in good physical condition.

(R. 208.) At this time his weight was 135 pounds, the

same as at the time of his enlistment in 19 18. (R. 71,)

The next examination shows that on June 22, 1928,

his case was diagnosed as stenosis, pyloric ; visceroptosis

;

varicocele, left; cicatrix, neck, adherent, jaw; cicatrix,

jaw, period; absence of teeth. (R. 214.) In July, 1930,

an examination revealed stenosis due to the dropping of

the stomach but no ulcers. (R. 211.) In the opinion of

the examining physician plaintiff could have followed

any light work at that time. (R. 212.)

After an examination extending from January to

March, 1931, plaintiff's condition was diagnosed as sten-

osis, pyloric, moderate; visceroptosis, slight; colitis,

spastic, mild; stasis, iliac, moderate; cicatrix, neck, jaw

and left thigh, nonsymptomatic ; varicocele, left, slight.

(R. 192.) One of the three doctors who made this diag-

nosis testified at the trial, and in his opinion plaintiff was
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not totally permanently disabled on the date of the ex-

amination. (R. 195.)

Dr. Marshall, testifying for plaintiff, stated that he ex-

amined the plaintifl[ once about four or five years prior

to trial and again about four months prior to trial. At

the first examination no X-ray was used. (R. 132-133.)

No records were kept of either of these examinations.

The X-ray plates made four months prior to trial had

been cut to make a paper pattern for the purposes of

illustration and the remaining pieces of the plates were

destroyed. (R. 168.) This witness testified that plain-

tiff's stomach was badly displaced, extending well below

the pelvic bone (R. 133); and that it was dilated. (R.

134. ) Upon the first examination the diagnosis was acute

ulcer, and upon the second, chronic ulcer, which in the

opinion of Dr. Marshall was incurable on the latter date

because it was of long standing, having already caused

stenosis, prolapsis of the stomach (R. 137), and atrophy

of the stomach walls. (R. 138.)

In response to a long hypothetical question (R. 150-

160), Dr. Marshall was permitted, over objection and

exception, to express the opinion that plaintiff had been

totally permanently disabled from March, 1919. (R.

163.) Based upon the assumption of counsel that plain-

tiff had had violent and continuous attacks of vomiting

since the fall of 19 18, this witness concluded that during

the six months immediately prior to discharge plaintiff's

stomach had become so badly impaired and deformed
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that he was at that time totally permanently disabled.

(R. 164.) However, he was of the opinion that stomach

ulcers would heal if the patient were kept on a liquid

diet, but he stated that plaintiff had eaten solid food,

which was absolutely against proper treatment ; and that

even a liquid diet would not have effected a cure in 1929.

(R. 173.) He also testified to an opinion that the work

performed by plaintiff had injured his health to the

extent of shortening his life by ten years, but that had

plaintiff taken six months to rest and try to cure the

ulcer it might have added ten years to his life. (R. 173.)

Over objection and exception, plaintiff testified that

the reason he made no claim for insurance benefits

prior to 1931 was that he did not know the meaning of

total permanent disability. (R. 83.)

ANALYSIS OF THE EVIDENCE

The demonstrated fact of plaintiff's employability over

a period of more than ten years subsequent to the lapse

of insurance is believed to refute any claim that he was

totally permanently disabled during the period of in-

surance protection.

Lumbra v. United States, 290 U.S. 551

United States v. Hansen, 70 F. (2d) 230

(CCA. 9th) (Cert. den. 293 U.S. 604)

United States v. McCreary, 61 F. (2d) 804

(CCA. 9th)

Except for short intervals, plaintiff was not without

work from the date upon which he now claims to have
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been totally permanently disabled until January, 1929

(R. 76-79, 81, 84-86, 96, 104.) While plaintiff's farm

work after 1929 could not be established so definitely as

the previous employment, it may be noted that as late

as 1933 it cost him $2.00 per day to hire done that work

which he himself performed when he was at home (R.

98, 99). While plaintiff lost time from work, estimated

by him as at least one-third, it is apparent that loss of

time did not render him unemployable and, therefore,

his testimony does not alter the fact of demonstrated

employability. Cf. Lumbra v. United States, supra, in

which it was said

:

It may be assumed that occasional work for short

periods by one generally disabled by impairment or

mind or body does not as a matter of law negative

total permanent disability. But that is not this case.

Petitioner, while claiming to be weak and ill and,

contrary to the opinion and diagnoses of examining

physicians, that he was really unable to work, did

in fact do much work. For long periods amounting

in the aggregate to more than five years out of the

ten following the lapse of the policy he worked for

substantial pay.

See also:

United States v. Spaulding, 293 U.S. 498
United States v. Hansen, supra

United States v. McCreary, supra

United States v. Kims, 61 F. (2d) 644
(CCA. 9th)
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United States v. Hainer, 6i F. (2d) 581

(CCA. 9th)

United States v. Baker, 73 F. (2d) 691

(CCA. 9th)

United States v. Hodges, 74 F. (2d) 617

(CCA. 6th)

The McCreary and Kims cases involved allegations of

stomach disabilities, comparable in many respects to the

disability alleged in the instant case.

The opinion of Dr. Marshall concerning the injurious

effect of plaintiff's work upon his health lacked factual

basis since the physician did not examine the plaintiff

until about 1929.

Cf United States v. Spaulding, supra

United States v. Hansen, supra

United States v. Hill, 62 F. (2d) 1022

(CCA. 8th)

but if given unqualified acceptance it tends to refute any

idea that plaintiff's disability was permanent from its

inception.

Cf. Falbo V. United States, 64 F. (2d) 948 (CCA.
9th) Aff. 291 U.S. 646, in which was cited with

approval,

United States v. Rentfrow, 60 F. (2d) 488

(CCA. loth)

Eggen V. United States, 58 F. (2d) 616

(CCA. 8th)

United States v. StacJ^, 62 F. (2d) 1056

(CCA. 4th)
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Walters v. United States, 63 F. (2d) 299
(CCA. 5th)

and in which appears the following excerpt from Rent-

frow:

Such cases as these, which are as frequent as they

are unfortunate, make a strong appeal to the sym-

pathies. An incipient tubercular stands at a cross-

roads; if he continues his ordinary activities, his

condition is a hopeless one. On the other hand,

if he will follow a program of complete rest and

wholesome nourishment for an indicated period,

the chances are strongly in favor of an arrested con-

dition and a substantial cure. Many times the

choice is a hard one, particularly when the economic

circumstances of the insured are considered. But

we cannot believe that liability upon these contracts

of insurance should be determined by the conduct

of the insured after the policy has lapsed, nor by

economic circumstances which may influence that

conduct. We can find no support, in this record,

for a finding that the tuberculosis with which in-

sured was afflicted had progressed to the incurable

stage when his policy lapsed * * *.

See also:

United States v. Horn, 73 F (2d) 770
(CCA. 4th)

Puc\ett V. United States, 70 F. (2d) 895
(CCA. 5th)

United States v. Bowman, 73 F. (2d) 716

(CCA. loth)
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An excellent statement of the controlling principle is

found in the following language from Roberts v. United

States, 57 F. (2d) 514, 515 (CCA. loth):

If for the purpose of strengthening the proofs of

the totality of his disability, the theory be indulged

that it was detrimental to his health to have worked
under the conditions in his case, then the proofs

indicating the reasonable certainty of the continu-

ance of the disability through life, or its permanency,

determined as at the time the policy was in force, are

correspondingly weakened.

Probably the principal defect in plaintiff's case is the

absence of substantial evidence that during the life of

his policy he was suffering from any disability of a char-

acter to be considered then totally permanently disabling.

There is no medical evidence of the existence during the

life of the contract of the stomach disorder upon which

reliance is placed as constituting the major disability ex-

isting after the lapse of insurance. No such disability

was claimed either upon the examination at discharge

(R. 73) or upon an application for compensation in

March, 19 19 (R. 86). The very fact that a stomach

disorder was noted as a secondary condition upon an

application for vocational training in May, 19 19 indi-

cated clearly that the condition was not at that time one

of total permanent disability and this conclusion is con-

sistent with the plaintiff's own evidence of medical find-

ings made years later. Certainly the evidence, viewed

in the light most favorable to the plaintiff, is consistent
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with the hypothesis that he was not totally permanently

disabled during the period of insurance protection and,

therefore, provides no basis for a proper judgment in his

favor (Penna. R. Co. v. Chamberlain, 288 U.S. 333;

United States v. Mclver, 77 F. (2d) 208 (CCA. 4th);

Eggen V. United States, supra) ; especially in view of the

long delay in the assertion of his claim. Lumbra v. Unit-

ed States, 290 U.S. 551 ; Miller v. United States, 294 U.S.

435-

CONCLUSION
For the reasons stated it is respectfully submitted that

the judgment of the District Court should be reversed.
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